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During her con�rmation hearings, Judge Barrett responded to questions on climate change

from Sens. John Kennedy (R-LA ), Kamala Harris (D-CA) and Richard Blumenthal (D-CT) by

framing climate change as an issue of policy, not science. Judge Barrett referred to the issue as

a “a very contentious matter of public debate” while informing the senators that she is

“certainly not a scientist” and has no “�rm views” on the issue, echoing statements made by

the late Justice Scalia on the same topic.1 Although Judge Barrett was careful to avoid

committing herself to speci�c rulings (a practice that generally accepted principles of judicial

ethics prohibit), has a slim record as a judge on environmental issues and has not ruled on any

climate-related issues since her nomination to the U.S. Court of Appeals in 2017, it is widely

expected that she would vote with the Court’s other conservatives on cases involving

environmental regulation and e�orts to combat climate change.

Should a Justice Barrett and the Court’s other conservative justices vote as expected, we are

likely to see the Court take a dim view of administrative e�orts to use older legislation to

regulate new environmental problems. As a self-described textualist, she will assess the

validity of a regulation based upon a plain reading of the statute rather than its purpose.

Federal agencies like the U.S. Environmental Protection Agency and the Department of the

Interior may �nd that restrictions on emissions of greenhouse gases and other air pollutants,

regulation of discharges to waterbodies and wetlands that lack permanence or obvious

connections to major waterways, and broader protections for endangered and threatened

species would not pass muster if the Court has a say.2 Likewise, environmental groups may

face an increasingly steep battle even getting into court in their attempts to force the federal
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government to more stringently regulate the environment and meet international climate

goals.3

So far this term, the Court has granted certiorari to hear a dispute over removal to federal

court of a city’s action to recover damages against energy companies under state law for

alleged harms it will sustain due to climate change.4 The Court has pending certiorari

petitions relating to Washington’s denial of port access to ship Montana and Wyoming coal to

foreign markets, and condemnation of state land by companies holding Federal Energy

Regulatory Commission-issued certi�cates of public necessity to build and operate interstate

natural gas pipelines.5 Judge Barrett’s nomination also could help secure President Trump’s

environmental legacy by upholding challenges to his administration’s controversial revocation

of a Clean Air Act waiver to the State of California and related replacement of standards

governing emissions from light-duty vehicles; rescission and replacement of the Clean Power

Plan and the Clean Water Rule; and numerous other rulemakings from the President’s �rst

term in o�ce—all of which are in the pipeline to head to the Supreme Court.

Even if President Trump were to lose the 2020 election, a Justice Barrett could stymie

attempts by a Biden administration to enact many components of Biden’s $2 trillion climate

plan and portions of the Green New Deal that the Democratic presidential nominee has

embraced. The constitutionality of many environmental laws is premised on the notion that

environmental degradation substantially a�ects interstate commerce and thus falls within the

ambit of Congress’s Commerce Clause powers. A Justice Barrett can be expected to

circumscribe this power, perhaps to a degree that parallels the restrictive interpretations of

the Commerce Clause’s reach that Justice Scalia and Justice Thomas have called for in prior

opinions.6

While we still may see unexpected rulings from the Supreme Court from time to time, a

successful Barrett nomination and the Court’s most solid conservative majority in decades all

but guarantees that the impacts of President Trump’s deregulatory environmental agenda will

outlast his �rst term, regardless of the outcome of this year’s elections.
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