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On June 13, 2024, the Federal Energy Regulatory Commission (FERC or the Commission) issued

an Order (the Show Cause Order) requiring PJM Interconnection, L.L.C. (PJM), Midcontinent

Independent System Operator Inc. (MISO), Southwest Power Pool Inc. (SPP) and ISO New

England Inc. (ISO-NE) (collectively, the Respondent RTOs) to show cause as to why their tari�s

are not unjust, unreasonable and unduly discriminatory or preferential because they include

provisions that provide transmission owners the right to unilaterally elect to fund the costs of

network upgrades and earn a return on such funding (TO Self-Funding).1 The Show Cause

Order preliminarily �nds that the TO Self-Funding option may unfairly raise costs, create

barriers to entry for new generation resources and create opportunities for transmission

owners to discriminate among customers.2 The Show Cause Order could have a signi�cant

impact on the costs that generation resources pay to interconnect their facilities to the grid

in markets operated by the Respondent RTOs.

The Show Cause Order is the most recent development in a series of legal battles stretching

back to 2009 regarding whether transmission-owning utilities have a right under the Federal

Power Act (FPA) to earn a return on network upgrades that they construct to accommodate

the interconnection of individual generation resources. While the case will have the most

direct impact on the costs of interconnection service, the Show Cause Order raises important

legal and policy issues that could have implications for the continued evolution of FERC-

regulated markets more generally. Perhaps re�ecting the signi�cance of the proceedings, a
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group of utilities �led a request for rehearing of the Show Cause Order on July 15, 2024,

arguing that it is unlawful because it seeks to compel utilities to provide service without an

opportunity to earn a return in violation of the FPA and the U.S. Constitution, constitutes an

unlawful delegation of legislative authority and violates the major questions doctrine and the

Administrative Procedure Act.3

Each of the Respondent RTOs is required to �le a response to the Show Cause Order by

September 11, 2024. Interested parties will then have 30 days from the submission of the

Respondent RTOs’ responses to submit comments or protests.

I. Background

A. TO Self-Funding in the MISO Market

1. Elimination of Option 1 Funding
The origins of the present controversy can be traced back to a 2009 proceeding in which the

Commission approved MISO’s proposal to adopt participant-funding of network upgrades.

Under the participant funding model, the generation resource seeking to interconnect to the

grid is directly assigned the costs of upgrades needed to accommodate its interconnection.

At the time, MISO’s tari� included three options for funding network upgrade costs:

Generator Up-Front Funding: The interconnection customer would pay for the costs

of network upgrades as costs are incurred and billed to the interconnection customer.

Option 1 Funding: The transmission owner could elect to require the interconnection

customer to provide funding upfront for the network upgrades, reimburse the

customer and impose a monthly network upgrade charge on the customer that would

allow the transmission owner to recover its capital costs, operation and maintenance

expenses, property taxes, overhead and a rate of return.

TO Self-Funding: The transmission owner could elect to provide initial funding for the

network upgrade costs supported by security posted by the interconnection

customer, with the transmission owner subsequently recovering the capital costs over

time through a network upgrade charge that includes a rate of return.

In 2011, however, FERC granted a complaint �led by generation developers challenging Option

1 Funding as unjust, unreasonable and unduly discriminatory and directed MISO to remove
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Option 1 Funding from its tari�.4 In granting the complaint, the Commission agreed with the

generation developers that Option 1 Funding increased the costs borne by interconnection

customers by allowing the transmission owner to recover a return and other expenses directly

from the interconnection customer. The Commission also expressed concern that a

transmission owner could use its discretion to select funding options to favor certain

interconnection customers (e.g., a�liated generation resources) while increasing the costs for

competing generation resources. The Commission thus directed MISO to revise its tari� to

eliminate Option 1 Funding for interconnection-related agreements beginning on March 22,

2011.

Although transmission owners continued to have the option to elect TO Self-Funding, FERC

limited network upgrade charges imposed under this option to the capital costs, plus a rate of

return, on the undepreciated portion of the network upgrades. Additionally, while

transmission owners to which a customer directly interconnected could elect TO Self-

Funding, transmission owners constructing network upgrades elsewhere on the MISO system

—referred to as a�ected system operators—could not.

2. Challenges to TO Self-Funding
In 2014, FERC granted in part, and rejected in part, a complaint challenging MISO’s pro forma

network upgrade funding policy as unjust and unreasonable because it did not a�ord a�ected

system operators the right to elect TO Self-Funding.5 Notably, while the Commission found

that the same funding options should be available to all interconnection customers and

transmission owners, it preliminarily found that interconnection customers—rather than

transmission owners—should have the right to select the �nancing mechanism. Like in its

earlier decision eliminating Option 1 Funding, the Commission expressed concern that

allowing transmission owners to unilaterally elect to fund network upgrades could create

opportunities for undue discrimination and deprive customers of other options to �nance

the cost of network upgrades on more favorable terms and rates. The Commission further

found that a transmission owners unilateral election to initially fund network upgrades could

increase the costs of interconnection service by assigning increased costs to customers

without any increase in the service provided. After providing MISO and other parties the

ability to comment on the issues raised by the Commission’s order, the Commission directed

MISO to revise its pro forma generator interconnection agreement and facilities construction

agreement to permit TO Self-Funding only upon the mutual agreement of the customer and

transmission owner.
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In January 2018, in response to petitions �led by certain transmission owners challenging the

Commission’s orders, the U.S. Court of Appeals for the D.C. Circuit vacated the Commission’s

orders and remanded the case for further proceedings before the agency.6 The court found

that the Commission’s �nding that TO Self-Funding may create opportunities for undue

discrimination was unsupported by evidence or economic theory. In particular, the court

noted that only one of the transmission companies appealing the Commission’s orders still

owned a generation resource. Although the court acknowledged that “FERC is not obliged to

show actual evidence to support a determination of potential discrimination, . . . in the

absence of evidence, the Commission must at least rest on economic theory and logic” and

“that is lacking here.”7

The court further found that FERC had failed to adequately consider arguments that the

Commission’s orders would force transmission owners to incur additional risks without

compensation and that FERC’s decision would require transmission owners to “act, at least in

part, as a non-pro�t business.”8 While FERC had emphasized that TO Self-Funding would

increase costs and security requirements and that transmission owners did not have any right

to require interconnection customers to �nance their network upgrades through them, the

court noted that an interconnection customer likely would have to provide security to a

third-party �nancing source. The court also found that the Commission had not made any

attempt to assess the various risks imposed on transmission owners by the addition of

network upgrades, including the risk that these entities would be required to incur additional

insurance and litigation costs. The court also rejected FERC’s argument that transmission

owners should be denied the opportunity to earn a return on these investments:

FERC seems to believe that transmission owners are simply not entitled to participate
in funding the network upgrades, and importantly, to earn a return on capital. . . . But a
careful reading of Supreme Court precedent reveals that a regulated industry is
entitled to a return that is su�cient to ensure that new capital can be attracted.
Therefore, as we have often said, a utility’s return must allow it to compete for funding
in the �nancial markets. Investors, however, invest in entire enterprises, not just
portions thereof. FERC must explain how investors could be expected to underwrite
the prospect of potentially large non-pro�t appendages with no compensatory
incremental return. It is certainly true, as the transmission owners note, that the

answer FERC o�ered—to cajole consent from the generators—is a non sequitur.9
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On August 31, 2018, the Commission issued an order on remand reversing its prior

determination that transmission owners and a�ected system operators should not be given

the unilateral right to elect to provide initial funding for network upgrades.10 While the D.C.

Circuit’s decision had left open the possibility that the Commission could articulate a

reasonable basis for eliminating TO Self-Funding after further developing a record on remand,

the Commission’s order largely found that its prior determination had not been adequately

supported and thus, should be reversed. Accordingly, the Commission directed MISO to

submit a compliance �ling revising its pro forma generator interconnection agreement,

facilities construction agreement and multi-party facilities construction agreement to

reinstate the right of a transmission owner to unilaterally elect the TO Self-Funding option

prospectively from the date of the Commission’s order.

The Commission also held that generator interconnection agreements, facilities construction

agreements and multiparty facilities construction agreements “entered into between June 24,

2015 [i.e., the date of the complaint] and August 31, 2018 should be revised to allow

transmission owners . . . to unilaterally elect to provide initial funding for network upgrades, if

they so choose.”11 This provided transmission owners that entered into agreements during this

period the ability to modify the terms of their agreements to include TO Self-Funding after-

the-fact. In a subsequent compliance �ling, MISO identi�ed approximately 20 agreements

entered into during this period in which transmission owners elected to revise the

agreements to incorporate TO Self-Funding.12

The American Clean Power Association (ACP) and certain other generation developers

subsequently �led a petition with the D.C. Circuit challenging the Commission’s orders on

remand. They argued that the Commission erred in failing to follow the court’s directive to

develop a record and that it was arbitrary and capricious for the Commission to give

transmission owners the unilateral authority to fund power line upgrades.13 In December 2022,

the court rejected arguments that FERC was required to engage in any particular type of

brie�ng on remand, but agreed with petitioners that FERC had failed to meaningfully consider

arguments that transmission owners within MISO continue to own generation resources and,

thus, would have an incentive to engage in undue discrimination. The court noted that FERC’s

orders on remand had found that any potential discrimination concerns did not outweigh the

transmission owners’ enterprise-risk concerns and that customers could challenge the costs

allocated to their projects before FERC. Nevertheless, the court found the Commission’s

reasoning lacking because FERC had failed to provide “an assessment of the risk of
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discrimination and an explanation of why individualized proceedings provide generators with

su�cient protection against that risk.”14Accordingly, the court remanded the Commission’s

orders back to FERC to provide the agency an opportunity to further explain its decision.

That remand remains pending before the Commission.

3. Developments in Other Markets
While litigation around the issue of TO Self-Funding has largely focused on MISO, MISO is not

the only RTO or independent system operator (“ISO”) that provides transmission owners with

this funding option. The tari�s of ISO-NE and SPP have included a TO Self-Funding option

since 2004 and 2009, respectively. Additionally, in the wake of the Commission’s decision on

remand in the Ameren case, PJM, on behalf of the PJM transmission owners, made a �ling

proposing to revise its tari� to permit TO Self-Funding. On November 19, 2021, the

Commission issued an order accepting and suspending the �ling for �ve months and

established paper hearing procedures to develop a further record concerning TO Self-

Funding, including the risks posed by network upgrades and the impact of generator funding

on the ability of transmission owners to attract capital.15 That proceeding remains pending

before the Commission.

During this same period, the Commission denied a complaint �led by the New York

transmission owners arguing that the NYISO tari� was unjust and unreasonable because it

failed to compensate transmission owners for the risks and costs associated with owning,

operating and maintaining system upgrades.16 The Commission found that the New York

transmission owners had failed to show that existing funding mechanisms exposed them to

uncompensated risks or impeded their ability to attract capital. The Commission added that

the manner in which a utility’s return on equity is established ensures that utilities are

compensated for enterprise risks, including those associated with the construction of

network upgrades.

II. The Show Cause Order
In the Show Cause Order, the Commission preliminarily �nds that the existing tari�s of MISO,

PJM, SPP and ISO-NE are unjust and unreasonable because they include a TO Self-Funding

option. According to the Commission, the ability to elect to self-fund network upgrades

increases the costs of interconnection service without improvements to that service and may

do so in a manner that raises barriers to entry and creates opportunities for undue

discrimination. At the same time, the Commission preliminarily �nds that there “may be no
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risks associated with owning, operating, and maintaining network upgrades for which

transmission owners are not already otherwise compensated.”17

The Commission cites comments �led in other dockets involving TO Self-Funding

demonstrating that this option increases costs by charging customers a return that is higher

than the costs they would pay to �nance network upgrade costs on their own and requiring

interconnection customers to post security on the undepreciated balance of the network

upgrade costs. The Show Cause Order also expresses concern that transmission owners may

use TO Self-Funding to increase costs for una�liated generation resources, noting that

following the remand in Ameren, certain MISO transmission owners sought to only reopen

agreements for una�liated resources while leaving intact agreements for their a�liates’

generation resources.18 The Show Cause Order �nds that transmission owners may not face

risks associated with owning, operating and maintaining network upgrades for which they are

not already compensated under their existing transmission rates. The Commission adds that

there is no evidence that the lack of a return on interconnection-related network upgrades

poses risks to transmission owners’ businesses or prevents them from attracting the capital

necessary to operate. The Commission explains that a utility’s return on equity is calculated

based on the risk pro�le of the enterprise as a whole and, thus, any Commission-approved

return on equity will incorporate any enterprise-wide risks posed by network upgrades.

For the foregoing reasons, the Show Cause Order directs each Respondent RTO to make a

�ling within 90 days of the order showing cause as to why its tari�s remain just and

reasonable and not unduly discriminatory or preferential or explain what changes would be

necessary to make their tari�s just and reasonable. The Show Cause Order also provides the

Respondent RTOs the �exibility to propose tari� revisions under Section 205 of the FPA to

resolve the issues identi�ed in the order. The order grants interested parties the right to

submit comments on the issues raised by the Show Cause Order within 30 days of each

Respondent's RTO’s show cause response.

Notably, concurrently with the issuance of the Show Cause Order, the Commission issued an

order providing notice that it will hold in abeyance any further proceedings related to the

D.C. Circuit’s latest remand of the MISO TO Self-Funding orders.19

III. Implications
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The outcome of the proceedings established by the Show Cause Order could have signi�cant

implications for how transmission expansions are funded in RTO/ISO markets. It is no secret

that the costs of network upgrades have increased dramatically in recent years due to a

combination of factors, including a marked increase in the demand for interconnection

service and the relatively limited amount of investment occurring through regional and

interregional planning e�orts. Indeed, the Commission cited ballooning network upgrade

costs as a factor supporting the Commission’s decision in Order No. 1920 to direct

transmission providers to amend their tari�s to include long-term transmission planning:

The record demonstrates that signi�cant expansion of the transmission system is occurring

through one-o�, piecemeal, interconnection-related network upgrades constructed in

response to individual generator interconnection requests. As the Commission observed in

the [Notice of Proposed Rulemaking (“NOPR”)], the evidence shows a sharp growth in both

the total cost of interconnection-related network upgrades and in the cost of such upgrades

relative to generation project costs. The record indicates that the average cost of

interconnection-related network upgrades is increasing over time as the transmission system

is fully subscribed and demand for interconnection service outpaces transmission investment.

As highlighted in the NOPR, in 2020, MISO identi�ed the need for nearly $2.5 billion in

interconnection-related network upgrades to interconnect just 9.2 GW of generation in MISO

South, and MISO expects to need over $3 billion in interconnection related network upgrades

for interconnection in MISO West. Similarly, SPP identi�ed the need for $4.6 billion in

interconnection-related network upgrades to interconnect just 10.4 GW of new generation.20

A determination by the Commission to eliminate TO Self-Funding would mean that

transmission owners no longer would have the unilateral right to assume the costs of these

upgrades and then recover the costs of these upgrades, plus a rate of return, from

interconnection customers. For customers in MISO whose agreements were renegotiated

following remand in the Ameren case to incorporate TO Self-Funding, the Show Cause Order

raises the prospect that FERC may again reverse itself and perhaps provide customers with the

ability to revert to their initial funding frameworks and obtain refunds. Conversely, a decision

by the Commission to permit TO Self-Funding would mean that interconnection customers

would be required to pay the costs of these network upgrades over time (e.g., over a 20-year

period), potentially with the result that customers would pay more than if they had simply

paid the costs of these upgrades upfront.
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The debate around TO Self-Funding also raises an important legal issue that may have

implications beyond how network upgrades are funded: whether the FPA provides public

utilities with the right to earn a return on the investments that they make in connection with

providing FERC-jurisdictional interconnection service. One of the main arguments raised by

parties supporting TO Self-Funding is that allowing interconnection customers to pay the

costs of network upgrades upfront results in con�scatory rates by forcing transmission

owners to provide interconnection service and incur its associated risks without the

opportunity to earn a return on network upgrade costs in violation of both the FPA and the

U.S. Constitution.  Thus, resolution of the Show Cause Orders could set an important

precedent regarding the extent to which public utilities are entitled to earn a return on each

of the services that they provide.

At a time when FERC has taken the position that public utilities can be compelled to provide

certain services without compensation, FERC’s determinations in the resolution of the issues

raised by the Show Cause Order.
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