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The CWA regulates discharges to navigable waters through (among other mechanisms) the

National Permit Discharge Elimination System (NPDES). Dating back to the 1990s, through

rulemakings, guidance documents and permits issued under the CWA, the EPA has stated that

a pollutant discharged from a point source to groundwater that has a hydrologic connection

to a jurisdictional surface water can constitute a regulated discharge requiring an NPDES

permit.2 The EPA has never taken steps to set out in the context of a rule under what

circumstances such permits are required; rather, it has considered the question through only

case-by-case, fact-speci�c determinations. This has led to inconsistent application in the

courts, with courts split on the question of whether, and then what kind of, indirect

discharges are subject to the CWA. Earlier this year, the 9th Circuit ruled that the County of

Maui (Hawai’i) had been violating the CWA for more than 30 years by discharging its treated

wastewater e�uent into wells that had a hydrological connection to the Paci�c Ocean, a

jurisdictional surface water.3

Presumably, the request for comments is a reaction to what the administration may view as

an expansive reading of the CWA, and it o�ers stakeholders the opportunity for input. This is

an important opportunity to identify the impacts of CWA jurisdiction over certain releases to

groundwater, including cost and regulatory burdens to industry and the states (which are, by

and large, delegated to implement the CWA) to inform a potential future regulatory action.

Comments are due to the EPA by May 21, 2018.

 

1

https://www.akingump.com/en/lawyers-advisors/stacey-h-mitchell
https://www.akingump.com/en/lawyers-advisors/david-h-quigley


Categories

Environmental Lobbying & Public Policy

© 2025 Akin Gump Strauss Hauer & Feld LLP. All rights reserved. Attorney advertising. This document is

distributed for informational use only; it does not constitute legal advice and should not be used as such.

Prior results do not guarantee a similar outcome. Akin is the practicing name of Akin Gump LLP, a New

York limited liability partnership authorized and regulated by the Solicitors Regulation Authority under

number 267321. A list of the partners is available for inspection at Eighth Floor, Ten Bishops Square,

London E1 6EG. For more information about Akin Gump LLP, Akin Gump Strauss Hauer & Feld LLP and

other associated entities under which the Akin Gump network operates worldwide, please see our Legal

Notices page.

1 Clean Water Act Coverage of “Discharges of Pollutants” via a Direct Hydrologic Connection

to Surface Water, EPA-HQ-OW-2018-0063 (February 20, 2018).

2 As the request for comment points out, most of these statements were collateral to the

central focus of the rulemaking or adjudication p. 6.

3 Hawai’i Wildlife Fund et. al v. County of Maui, No. 15-17447 (February 1, 2018).
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