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The IRS stated in connection with the proposed regulations that “[t]hese proposed
regulations are largely consistent with the rulings the IRS has issued in the past, with some
exceptions. Where the new guidance interprets the law more narrowly than in the past,” the
IRS added, “Treasury and IRS believe the regulations more accurately reflect Congressional
intent.” For example, consistent with the past rulings, the proposed regulations expressly list
hydraulic fracturing and water transportation—but only when coupled with flowback

recycling and disposal services—as activities which may generate qualifying income.

On the other hand, the proposed regulations deviate from prior rulings in two notable areas.
First, the proposed regulations provide that the conversion of methane into methanol and
synthesis gas is not a qualifying activity. Second, the proposed regulations also provide that
the processing of timber into pulp is not a qualifying activity, in contrast to prior ruling
practice.

The proposed regulations generally include a 10-year transition period for an MLP to continue
to treat income from an activity as qualifying income if the MLP had previously received a
private letter ruling from the IRS or if the MLP treated such income as qualifying income prior
to May 5, 2015, based on a reasonable interpretation of the statute and legislative history,
taking into consideration IRS pronouncements in this area. MLPs that engage in an activity
after May 6, 2015, may rely on the proposed regulations until final regulations are published.

The IRS has requested public comments, which are due by August 4, 2015.
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